
1 | P a g e  

 

Determining when a Beneficiary is an 
Employee or Self-Employed 
January 2021 

Introduction 
When providing WIPA services, there will be some instances in which it’s difficult to determine 
if the earned income a beneficiary gets is from wage employment (i.e., an employer-employee 
relationship exists) or if the person is actually self-employed.  Determinations about whether 
earned income represents “wages” or should be counted as “self- employment income (SEI)” 
can be very complicated.  To further confuse matters, these issues don’t fall simply under the 
jurisdiction of the Social Security Administration.  Both the U.S. Department of Labor (DOL) and 
the Internal Revenue Service (IRS) have a stake in these determinations and often have 
overlapping laws and regulations.  These determinations are critically important since Title II 
and Supplemental Security Income (SSI) programs treat various forms of income differently.  If 
CWICs are unclear about whether income is wages or self-employment income they may give 
incorrect information about how Social Security will treat it.  In turn, this may cause a 
beneficiary to make a series of poor choices about work.  

The purpose of this document is NOT to make CWICs experts in determinations of wage 
employment or self-employment.  There are literally hundreds of POMS citations covering this 
topic and the issues involve complex legal interpretations.  We developed this document to 
provide a general understanding of how wage employment and self-employment differ, and 
how Social Security decides which situation applies to a beneficiary with earned income. 

Social Security and the IRS make Independent Employment 
Determinations 
Social Security’s Regulations at 20 CFR 404.1007(d) 
(https://www.ssa.gov/OP_Home/cfr20/404/404-1007.htm) state “If there is a question about 
whether you are working as an employee or are self-employed, we or the Internal Revenue 
Service (IRS) will make a determination after examining all of the facts of your case.”  It’s 
important to understand that the IRS and the Social Security Administration have very different 

http://www.socialsecurity.gov/OP_Home/cfr20/404/404-1007.htm
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rules that govern these determinations.  Social Security will make an independent employer-
employee relationship determination to establish a worker’s coverage status or to resolve 
earnings discrepancies.  The IRS makes an independent employer-employee relationship 
determination to establish a worker’s obligation to make Federal Insurance Contributions Act 
(FICA) contributions and for tax withholding purposes.  Social Security doesn’t need to ask for 
copies of IRS determinations or rulings on employer-employee relationships.  Social Security 
will make its own employment determination, regardless of whether or not there is an existing 
IRS determination.  In addition, Social Security doesn’t defer to the IRS’ determination that a 
worker is, or is not, an employee.  The IRS will make their employment determination based on 
tax liability.  The Social Security employment determination is for Social Security coverage 
purposes.  Because of this, it’s possible for a beneficiary to be considered self-employed for IRS 
purposes, but in wage employment for Social Security purposes, and vice versa.  This can be 
very confusing for beneficiaries and CWICs. 

Social Security’s Procedure for Making Employment Determinations 
When a beneficiary’s employment situation is unclear, local Social Security personnel may use 
Form SSA-7160 (Employment Relationship Questionnaire) to gather the information needed to 
make an employment determination.  Field Office personnel will request the worker and his or 
her alleged employer to complete this form to determine the worker's employment status.  
When possible, both the worker and the employer should complete the form independently of 
each other.  In some cases, Social Security personnel may assist the worker and the employer in 
completing the form to ensure that they fully understand the questions.  Form SSA-7160 is a 
questionnaire that gathers information from the worker and the alleged employer to determine 
the worker's employment status using a set of rules known as the Common Law Control Test. 

Common Law Control Test 
Common law rules are used to establish the status of a worker (e.g., employee, contractor or 
self-employed) by determining whether a relationship exists between the worker and the 
person receiving the services.  Social Security examines facts and circumstances of individual 
cases to determine the degree of control the employer has over the worker.  The courts 
identified various factors that can be used to determine if an employment relationship exists.  
These factors are described in detail in POMS RS 02101.000 
(https://secure.ssa.gov/apps10/poms.nsf/lnx/0302101020). 

Social Security will consider an individual an employee if his or her relationship with the person 
receiving the services meets the common-law control test.  Under this test, the individual is 
subject to control by the person receiving the services as to when, where and how the work is 
done.  The control doesn’t need to be exercised for an employer-employee relationship to exist; 

https://secure.ssa.gov/apps10/poms.nsf/lnx/0302101020
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the right to exert such control is enough.  In borderline cases, a determination as to whether an 
individual is subject to the right of sufficient direction and control by the person for whom the 
services are performed is often a difficult one to make.  The relationship of the business and the 
worker must be examined.  The three categories of evidence and key facts that demonstrate 
the right to direct and control are: 

1. Behavioral control 
The following are examples of behavioral control: 

• Worker receives instructions from the business 
• Worker receives training from the business 

2. Financial control 
The following are examples of financial control: 

• Method of payment-worker receives an hourly wage or salary rather than a lump sum 
payment for a particular task 

• Worker does not have the opportunity for profit or loss 
• Worker does not make its services available to the relevant market 
• Worker does not make significant investments 
• Worker does not have unreimbursed expenses 

3. Relationship of the parties 
Examples of relationships between a business and a worker: 

• Discharge/termination-either business or worker can end the relationship before the job 
is completed 

• Employee benefits (beyond monetary compensation) 
• Intent of parties/written contracts that indicate both parties believe they are in an 

employer-employee relationship 
• Worker’s services are a part of business’s regular business activity 

A finding that an individual is an employee means the individual was subject to control over 
when, where, and how (the means and methods) to perform the work.  This finding indicates 
that the employer has the right to direct and control the worker.  Social Security determines a 
worker to be an employee when the majority of these conditions are met:  
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• the employer furnishes the worker with tools or equipment and a place to work; 
(However, some artisans such as carpenters and plumbers usually provide some or all of 
their own tools.); 

• the employer may fire the worker; 
• the employer pays the worker's business or travel expenses; 
• the employer sets the work hours, requires that the worker work full-time, or restricts 

the worker from working for others;  
• the employer pays the worker by the hour, week, or month; 
• the worker does not hire, supervise, or pay assistants (unless employed as a foreman, 

manager, or supervisor); 
• the worker must perform the job personally; and 
• the worker receives training from the employer, or the worker must follow the 

employer's instructions.  

A worker is self-employed when he or she meets the majority of these conditions:  

• advertises his or her services to the general public; 
• may be liable for damages if he or she quits before completing the job; 
• makes a profit or suffers a loss; 
• pays his or her own expenses and provides the equipment and work place; and 
• works for a number of persons or firms at the same time.  

Determinations involving the common law control test can be far more complicated than 
indicated in this resource document.  CWICs should always refer these determinations to the 
local Field Office.   You can find a reader-friendly summary of the rules governing employment 
determinations in the Social Security Handbook here: 
http://www.socialsecurity.gov/OP_Home/handbook/handbook.08/handbook-toc08.html. 

Independent Contractors 
An independent contractor is a person, business, or corporation that provides goods or services 
to another entity under terms specified in a contract or within a verbal agreement.  Unlike an 
employee, an independent contractor doesn’t work regularly for an employer but works as and 
when required.  Independent contractors are usually paid on a freelance basis. 

In the United States, any company or organization engaged in a trade or business that pays 
more than $600 to an independent contractor in one year is required to report this to the 
Internal Revenue Service (IRS) as well as to the contractor.  Independent contractors don’t have 

http://www.socialsecurity.gov/OP_Home/handbook/handbook.08/handbook-toc08.html
http://www.socialsecurity.gov/OP_Home/handbook/handbook.08/handbook-toc08.html
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income taxes withheld from their pay as regular employees do.  Independent contractors are 
responsible for paying their own self-employment tax. 

In determining whether an individual is an employee or an independent contractor, Social 
Security applies the common control rule as previously described.  When there is doubt about 
whether or not a beneficiary is working as an independent contractor, always refer the person 
to the local field office for a determination.   

Statutory Employees 
Statutory employees include workers from four occupational groups who perform services 
under certain prescribed circumstances.  These workers cannot qualify as employees under the 
common-law rules, but their work conditions are so similar to those who do that work that 
Congress provided coverage as statutory employees, rather than as self-employed persons. 
Statutory employees include: 

• agent or commission drivers who deliver food or beverages (other than milk) or pick up 
and deliver laundry or dry cleaning for someone else; 

• full-time life insurance salespeople who sell primarily for one company; 
• home workers who work by the guidelines of the person to whom they are providing 

services; and 
• traveling or city salespeople who work full time for one company or person. 

These workers are employees for Social Security coverage purposes when: 

• they have no substantial investment in facilities to do the work (other than 
transportation); 

• they perform services in a continuing work relationship; and 
• the service contract contemplates that they will perform substantially all of the services 

personally. 

For more information about statutory employees, refer to POMS RS 02101.300 - Statutory 
Employees (https://secure.ssa.gov/apps10/poms.nsf/lnx/0302101300). 

Statutory Non-Employees 
When workers don’t meet the qualifications of an employee under the common law control 
test, they are likely will be considered to be self-employed as independent contractors. 
However, under IRS statute, workers in the following three occupations are NOT considered to 
be employees if they meet certain qualifications: 

https://secure.ssa.gov/apps10/poms.nsf/lnx/0302101300
https://secure.ssa.gov/apps10/poms.nsf/lnx/0302101300
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• companion sitters; 
• direct sellers; and 
• real estate agents. 

Section 3506 and 3508 of the Internal Revenue Code provide that these workers are “statutory 
non-employees”.  This means they are treated as self-employed for all Federal tax purposes, 
including income and employment taxes, if 1.) substantially all payments for their services as 
direct sellers or real estate agents are directly related to sales or other output, rather than to 
the number of hours worked, and 2.) their services are performed under a written contract 
providing that they will not be treated as employees for Federal tax purposes. 

For more information about how real estate agents and other similar salespeople are viewed by 
Social Security, refer to RS 02101.200 Real Estate Agents and Salespeople 
(https://secure.ssa.gov/apps10/poms.nsf/lnx/0302101200) and RS 01802.232 Real Estate 
Agents and Direct Sellers  (https://secure.ssa.gov/apps10/poms.nsf/lnx/0301802232).  Again, 
CWICs don’t make these determinations, but should refer beneficiaries to the local Field Office. 

Special Rules for Officers and Directors of Corporations 
Generally, Social Security considers an officer of a corporation to be an employee of the 
corporation.  Social Security deems a corporate officer to be in “employment” even if he/she 
performs no services for the corporation, as long as remuneration is received for holding 
corporate office.  However, an officer of a corporation who as such does not perform any 
services, or performs only minor services, and who neither receives nor is entitled to receive, 
directly or indirectly, any remuneration for serving as an officer is not considered to be an 
employee of the corporation.  

Although a corporate officer is generally an employee, payments made to the officer don’t 
constitute “wages” unless such payments are made for performing services for the corporation 
or for holding corporate office.  Payments by a corporation to an officer for reasons other than 
the holding of a corporate office are not wages.  Examples of such payments include payment 
of dividends, repayment of loans, or fees for services performed in other capacities of a non-
employment nature.  Corporations often make payments of this type to “honorary” or inactive 
corporate officers.  

The board of directors is the governing body of the corporation and therefore is not subject to 
control by the corporation.  Therefore, a director who attends and participates in board 
meetings wouldn’t meet the common law test for an employee, but would be deemed to be in 
self-employment.  A director who does work for the corporation, other than attending and 

https://secure.ssa.gov/apps10/poms.nsf/lnx/0302101200
https://secure.ssa.gov/apps10/poms.nsf/lnx/0301802232
https://secure.ssa.gov/apps10/poms.nsf/lnx/0301802232
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participating in the meetings of the board of directors, may be an employee with respect to 
such work if it is non-directorial in nature. 

CWICs need to recognize that beneficiaries who are “officers” of relatively small companies that 
have been incorporated may think they are self-employed when, in fact, Social Security 
considers them to be employees.  It’s a good practice to check with the local Social Security 
field office whenever dealing with a beneficiary who is a corporate officer to verify employment 
status before offering advice.  Remember that the difference between being an employee and 
being self-employed can have a significant impact on how benefits are affected – particularly in 
the SSI program.   For more information, refer to POMS RS 02101.016 Officer or Director of a 
Corporation (https://secure.ssa.gov/apps10/poms.nsf/lnx/0302101016). 

Conducting Independent Research 
POMS RS 02101.000 -- Employer-Employee Relationship – Policies and Procedures – Subchapter 
Table of Contents (https://secure.ssa.gov/apps10/poms.nsf/lnx/0302101000) 

This document produced at U.S. taxpayer expense. 
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